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DRAFTING THE COLLECTIVE BARGAINING AGREEMENT

After both parties have arrived at an informal agreement either in the normal/ initial process or
through overcoming bargaining impasse, it is drafted into a written contract. The agreement
stipulates in formal terms the nature of the relationship between labour and management for the
ensuing period of time as agreed in negotiation.

The written form of the agreement usually consists of the terms and conditions of employment, the
date from which it comes into effect, the duration for which it will remain in operation and the
names of the signatories of the agreement.

Drafting an agreement is a difficult task fraught with complexities. A poorly written contract can
undo all the hard work that has been put by labour and management in reaching a tentative
agreement. Casual and incomplete drafting of the agreement may result in critical omissions in
wording of the contract, thereby leading to disputes and possible litigation. This also poses a
problem in implementing and administering the contract over the life of the agreement.
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DRAFTING THE AGREEMENT - GENERAL PRINCIPLES

1. Drafting by mutual consultation: It is ideal that the agreement is drafted mutually by both parties to
avoid confusion.

2. Issue-based drafting in real time: As each issue in the charter of demands is discussed and agreed
upon, the contract language should be drafted at that point in time, to keep the spirit and intent of the
discussed matter intact.

3. Clear and definite writing: The provisions in the agreement should be clear and definite. Vague or
ambiguous wording should be avoided. The more general the language, the more likely it is that
disputes might arise in interpreting the terms of the agreement.

4. Simple language: The language of the agreement should be simple and easily understandable for the
workers covered by it, and the managers implementing it. The words in the contract should have a
common, everyday meaning, rather than a specialised, extraordinary meaning.
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5. Avoid legal ambiguity: The draft agreement and the language of all the clauses incorporated therein
should be devoid of legal ambiguity before it is finalized for signature by the parties. Consulting a legal
expert during contract drafting is helpful.

6. Chapters and headings: The agreement must be clearly delineated into chapters pertaining to separate
provisions proposed to be incorporated into the agreement. Each chapter may contain headings and sub-
headings to describe the details related to each issue covered in that particular chapter.

7. Definitions: Clear definitions of the various terms used throughout the contract must be stated in an
earlier chapter or section of the agreement.

8. Important clauses: It is good to include an express clause stating the date of commencement and the
duration of the collective agreement. Similarly other important clauses such as the course of action to be
followed in case of a dispute, the consequences in the event of breach of agreement, scope and
coverage of the agreement, etc. must be included.

9. Annexures: Wherever required, suitable annexures must be appended to the agreement to support
the provisions included.
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FOLLOW-UP ACTION - CONTRACT RATIFICATION

The formally written collective bargaining agreement is only tentative, subject to review and approval by
both parties. After the tentative agreement has been drafted, the two sides usually return to their
respective constituencies to determine whether the terms informally agreed upon are acceptable or not.

Hence a particularly crucial stage in collective bargaining process ratification. The agreement/contract
becomes official once approved, ratified, and signed by labour and management representatives.

Ratification is the process by which members of the bargaining teams of the union and the
employer formally approve the terms of the collective agreement that they have
negotiated.

The ratification vote happens at the end of collective bargaining, after the bargaining parties have reached
a tentative agreement and set out the proposed terms in a formal document called "memorandum of
settlement". The memorandum of settlement requires ratification by the union members to become
effective and legally binding. If they do not approve it, the agreement is void, and negotiation resume.
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THE RATIFICATION PROCEDURE

The employees, represented by the union, ratify the memorandum of settlement through a secret
ballot vote. Ratification by the employer is through a vote of the board of directors or governing
body.

➢ Memorandum Drafting: When the labour union and management reach a tentative agreement,
they draft a memorandum of settlement The memorandum of settlement contains all the
elements of a final contract.

➢ Memorandum Review: The parties take some time to review the memorandum of settlement
and reconvene to negotiate final details and outstanding matters.

➢ Ratification Sought: Upon reaching a final agreement, the labour union seeks ratification from its
union members.
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➢ Voting Conducted: All members of the union have the right to vote. Each person gets one vote. The
vote is conducted by secret ballot. The collective agreement is considered "ratified" if a majority of
those voting accept the terms of the tentative collective agreement.

There are three possible outcomes:

• Acceptance: When the tentative agreement is accepted, the vote is tallied and management is
informed that the parties have a binding contract.
• Rejection: If the tentative agreement is rejected, the union may demand that the employer resume
bargaining to resolve the issue(s) causing member rejection, a strike might be considered or a re-vote
could occur - all with the goal of reaching a voluntary binding contract.
• Tie: If there is a tie vote, a re-count is normally conducted to be sure that the vote is really tied.
Additional explanation and a re vote may occur at the same meeting, or another meeting may be held
to revisit and resolve the reasons for the tie.

➢ Agreement Finalization: Once both parties have ratified the tentative collective agreement, it is
finalized and implemented.
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REQUIREMENTS FOR EFFECTIVE RATIFICATION PROCEDURE

❑ Honest and Fair Presentation: The representatives must present the agreement to be ratified honestly, and terms
should be described fairly to the constituents.

❑ Open Communication: The date, time and place of the meeting for the ratification should be set so that as many
employees as possible can participate and vote.

❑ Proper Conduct of theMeeting:

• The tentative agreement should be the only agenda item for the meeting

• The union representatives must present the agreement in full detail and answer questions of the employees.

• A copy of the whole agreement must be available to employees when they meet to decide whether or not to
ratify it. It is ideal that the agreement is not made available to the employees prior to the ratification meeting, in
order to ensure maximum employee participation so that they can make an informed decision.

❑ Voting by Secret Ballot: All employees must receive a secret ballot to vote on the tentative agreement to prevent
tampering.
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SIGNIFICANCE OF RATIFICATION

Ratification formalizes the memorandum into a legally binding contract, and hence gives finality to
the collective bargaining process.

o Until the contract is ratified by the parties concerned, it is not a legally enforceable, binding
contract between the parties, and cannot be implemented. According to Section 18 (1) of the
Industrial Disputes Act, 1947, "an agreement shall be binding only on the parties to the
agreement." This implies that any collective bargaining agreement does not apply automatically
to all workers of an organisation. The agreement becomes official once approved, ratified, and
signed by labour and management representatives.
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o Unions and many employers are, in effect, acting as agents on behalf of certain principals. A team of
union members bargains on behalf of the workers. Similarly, a representative team of managers
negotiate for the employers. Each party is given a "mandate" by its bargaining committee/team. But
these representatives may not have ultimate authority to decide some issues referred to collective
bargaining and included in the agreement. These need to be ratified by the respective principals of
both the parties.

o Ratification indicates that the majority of employees are satisfied by the terms negotiated, and this
implies that for the foreseeable future as specified in the agreement, a cordial working relationship
can be carried out.

o The fact that the agreement is tentative until ratified by majority of the employees makes them feel
valued and promotes positive bilateral relations.

o Submitting the memorandum of settlement for ratification signals that the bargaining process has
been completed and no additional negotiations are being contemplated. This allows the union and
the management to resume work as usual.
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